Law of Contract 

Essentials of Irish Business Law (6th edition Aine Keenan)
A. Formation of a Contract

Nature of Contract
· A legally enforceable agreement

Ingredients

· Offer 
· Acceptance
· Consideration
· Intention to create legal relations

Offer
· A clear expression of willingness on the part of the offeror (person making the offer) to enter into a contract with the offeree (person to whom the offer is made) on stated terms

· Offer can be in writing/oral/by conduct

· Offer must not be vague: Gunthing v Lynn (1831)
· Offer must be communicated to the Offeree
· An offer can be made to the world at large: Carlill v Carbolic Smoke Ball Co. (1893)
Offer must be distinguished from:
· Information given in response to a request for information: Harvey v Facey (1893)
· An invitation to treat: eg goods on display in shop/advertised in paper or elsewhere (unless clear intention to make offer as happened in Carlill): Minister for Industry and Commerce v Pimm Bros. Ltd. (1966)
Termination of Offer

· By Revocation before valid acceptance: Routledge v Grant (1828); Dickinson v Dodds (1876); Byrne v Van Tienhoven (1880) 
· On lapse of time stated for acceptance/reasonable time if none stated: Ramsgate Victoria Hotel v Montefiore (1866)
· By Counter-Offer (new term(s) inserted in the purported “acceptance”): Hyde v Wrench (1840); Butler Machine Tool v Ex-Cell-O Corp (1979); Stevenson v McLean (1880) 
· When an express/implied condition of the offer has failed: Financings Ltd. v Stimson (1962)
· Death of Offeror/Offeree unless death of offeror is unknown to offeree at time of acceptance and does not involve offeror’s personal skills 

Acceptance 
· Clear and unambiguous acceptance (written/oral/from conduct) of the offer made

Communication of Acceptance

· Offeree/his authorised agent must communicate acceptance to offeror/his authorised agent: Powell v Lee (1908); Yates Building Co. v RJ Pulleyn and Sons (1975); Felthouse v Bindley (1862); R v Clarke (1927); Williams v Cawardine (1833)
· Exceptions

· Acceptance by post takes place when letter is posted: Household Fire Insurance v Grant (1879)
· Where offer envisages that performance of an act is to be acceptance: Carlill v Carbolic Smoke Ball Co. (1893)
Consideration

Nature of Consideration

· “Some right, interest, profit or benefit accruing to one party, or some forbearance, detriment, loss or responsibility given, suffered or undertaken by the other” : Currie v Misa (1875) 

· Consideration can consist of doing something, refraining from doing something or making a promise in return for the other party doing any of above 
· If there is no consideration the agreement is unenforceable unless it is under seal or unless the principle of promissory estoppel applies
· Consideration must not be illegal, vague or impossible to perform

Valuable Consideration

· Consideration must be valuable but need not be adequate: Thomas v Thomas (1842)
Existing Legal Obligation

· Doing something which the promisee (person to whom the promise is made) is already legally obliged to do cannot be good consideration for a promise unless the promise goes over and above his existing legal obligation: Collins v Godefroy (1831); Glassbrook Bros v Glamorgan Co. Co. (1925)
Source of Consideration  

· Consideration must move from the promisee: Tweedle v Atkinson(1861)
Past Consideration

· Consideration must not be past (i.e. provided before the promise was made: Provincial Bank of Ireland v Donnell (1932)) but note that consideration provided in the past will be good consideration when it was understood at the time that there would be a payment in the future: Lampleigh v Braithwait (1615)
Rule in Pinnel’s Case

· Payment of part of a  debt is not good consideration for a promise to write off the balance of the debt: Foakes v Beer (1889) 
Promissory Estoppel 
· This is an equitable exception to Pinnel’s case (see Keenan for common law exceptions): where a promise is made which is intended to be binding, intended to be acted upon and is in fact acted upon then the promisor will be estopped from going back on his promise where it would be unjust to allow him to do so: Central London Property Trust v High Trees House (1947)
· If the circumstances which gave rise to the promise to accept less change then the promisor’s right to insist on full payment can be revived
· It does not apply to a promise given under threat: D & C Builders v Rees (1966)
· It is a shield, not a sword i.e. it cannot be used to ground a cause of action: Coombe v Coombe (1951)
Intention  to Create Legal Relations

Intention

· What would a reasonable person consider to be the intention of the parties in the light of what they said and did
· An express statement to create/not to create legal relations will generally put the matter beyond doubt: Rose and Frank Co. v Crompton Bros (1925)
Commercial Agreements 

· Courts presume the parties intended to create legal relations, subject to a contrary intention: Rose and Frank Co. v Crompton Bros (1925)
Domestic Agreements 

· Courts presume the parties did not intend to create legal relations, subject to a contrary intention: Balfour v Balfour (1919); Courtney v Courtney (1923) 

Collective Agreements 
· Generally not enforceable but can be enforceable depending on the circumstances: O’Rourke and Ors v Talbot (Ireland) Ltd. (1983)
B. Matters which may affect the validity/enforceability of a Contract

Form
· Most contracts need not be in any special form to be enforceable

· Some must be in a special form: deeds, contracts which must be in writing and contracts which must be evidenced in writing 

Deed

· Transfer of title/contracts unsupported by consideration

Contracts which must be in writing

· HP Agreements, share transfers etc.
Contracts which must be evidenced in writing

· No action shall be taken to enforce 

· Contract of Guarantee

· Contract in consideration of marriage

· Contract for sale of interest in land

· Contract not to be performed within one year

unless there is a note/memorandum of the contract signed by the party to be charged/ his authorised agent 

Content of Note/Memorandum

· Parties, price, property, essential provisions
· Must not deny existence of contract eg. “subject to contract”/similar language

“Signed”

· Signature, initials, typed name, stamp

Doctrine of Part Performance

· Equity will enforce a contract which does not have the necessary memorandum where there have been acts of part performance of the contract by the plaintiff provided such acts are consistent with the contract alleged: Rawlinson v Ames (1925)
Misrepresentation

Definition

· False statement of fact made by one party before the contract which induced the other party to enter the contract

Statements which are not misrepresentations

· False statement of opinion (unless the person has special knowledge), intention, law or “sales talk”: Bisset v Wilkinson(1927)
· Silence is not a misrepresentation unless it distorts a statement of fact: With v O’Flanagan (1936)
Reliance

· The other party entered the contract in reliance on the misrepresentation: Grafton Court v Wadson Sales Ltd. (1975)
Types of Misrepresentation 

· Fraudulent: made knowingly without belief in it’s truth or recklessly without regard for whether it is true or false: Fenton v Schofield (1966)
· The party misled may
· a Rescind the contract since it is voidable
· b refuse to perform their part of the contract
· c recover damages in tort for any loss suffered
· Innocent: made in the belief that it is true and with reasonable grounds for the belief: Gahan v Boland (1984)
· The party misled may 
· a Rescind the contract subject to being awarded damages in lieu of rescission by the court; or
· b refuse to perform their part of the contract
· Negligent: made in the belief it is true but negligently by a person with special skill/knowledge where the person knows/should know there will be reliance on misrepresentation: Hedley Byrne v Heller & Partners (1964)
· Walsh v Jones Lasalle Ltd. (2007)
· The part misled may:
· a rescind the contract subject to being awarded damages in lieu of rescission by the court
· b refuse to perform their part of the contract or
· c recover damages in tort for any loss suffered.
Mistake

· Fundamental Mistake can render a contract void eg. mistake as to identity of other party, existence of subject matter, nature of a document signed or other fundamental mistake 
Duress, Undue Influence and Unconscionable Bargain
Duress
· Some external pressure which means that a party to a contract does not freely enter the contract eg. threat to person/family: Cummings v Ince (1847); Griffith v Griffith (1944)
· Economic Duress can result in contract being set aside: Universe Tankships of Monrovia v ITWF (1982)
Undue Influence

· Something short of Duress but party still does not exercise free will

· Plaintiff must prove undue influence

· Presumption of undue influence in certain situations eg. parent-child: Croker v Croker (1870), religious adviser-disciple: White v Meade (1840)
Unconscionable Bargain

· Where one party takes advantage of the other who is weak, distressed or mentally deficient: Smyth v Smyth (1978); Noonan v Murphy (1987)
Illegal Contracts
Contracts Void by Statute

· Statute states contract is void or is void unless certain formalities are complied with eg. Family Home Protection Act, 1976, Consumer Credit Act, 1995, Gaming and Lotteries Act, 1956

Contracts illegal at common law

· Contracts which involve crime/tort/fraud

· Contracts promoting sexual immorality
· Contracts undermining marriage

· Contracts impeding the administration of justice

· Contracts to defraud the Revenue

· Contracts to corrupt public officials

· Contracts in restraint of trade
· restraint must be reasonable as between the parties and reasonable in the public interest Mulligan v Corr (1925); British Concrete v Scheiff (1921)
· Competition Act, 2002 must also be taken into account

Contractual Capacity

Minors

Enforceable Contracts

· Minors may enter contracts for necessaries and beneficial contracts of services

Necessaries

· Goods suitable to the condition in life of the minor and suitable to his actual requirements at the time of purchase and delivery: Nash v Inman (1908)
Beneficial Contracts of Service

· Such contracts must be reasonably regarded as for the benefit of the minor: Doyle v White City Stadium (1935); De Francesco v Barnum (1890)
Corporations

Objects Clause

· A company only has contractual capacity to enter contracts of a type mentioned in its objects clause and any contracts outside those objects are ultra vires and void

Protection for Outsiders

· Nevertheless, outsiders dealing with such a company will be able to enforce such contracts provided they were not aware of the lack of capacity or provided they acted in good faith (S.8/1963 and Reg. 6/1973)

Persons of Unsound Mind/Intoxicated

Contracts which can be avoided
· Where a party is so intoxicated/of unsound mind that he does not understand the nature of the contract and the other party knows that or should know it

C. Contract Terms

Express Terms

· The words used by the parties during negotiations and by which they intended to be bound

· Where the contract is in writing the terms are found in the written document but oral evidence can be admitted to prove that the written document does not contain all the agreed terms: De Lassalle v Guildford (1901)
Implied Terms 
· Officious Bystander Test: gives effect to the presumed unexpressed intention  of the parties: Irish Welding v Philips Electrical (Ireland) Ltd. (1976)
· To incorporate a custom/practice prevailing in the trade: Les Affreteurs v Walford (1919)
· Implied by Statute: merchantable quality implied by Sale of Goods Act
· Implied by Constitution: right of dissociation Educational Co. of Ireland v Fitzpatrick (1961)
Exemption/Exclusion Clauses
· One party is exempted from certain liability
· These clauses can be incorporated into the contract by signature or by one party giving reasonable notice of the term before the contract is concluded: Olley v Marlborough Court (1949)
· If one party misrepresents the extent of the clause the clause will be limited accordingly: Curtis v Chemical Cleaning Co. (1951)
· Fundamental Breach: Clayton Love v B & I Steam Packet (1966); Photo Productions v Securicor (1980)
D. Discharge of Contract and Remedies for Breach

Discharge
By Performance
· Complete Performance: general rule is  that there must be complete performance 

· Exceptions

· Where contract can be divided into several parts then payment for parts completed can be claimed

· Quantum meruit claim for work done where other party prevents performance

· Doctrine of Substantial Performance: if the contract has been substantially performed then the plaintiff is entitled to the contract price less any sum required to finish the contract
By Agreement

· Conditions in Contract eg. Notice/Condition Precedent

· Waiver by both parties where contract is unperformed

· Release by one party who has performed his obligations
· Novation: parties transfer obligations of one party to a third party

By Frustration

· Event outside the control of parties which  renders the contract fundamentally different from the contract which the parties entered into eg. destruction of subject matter of contract

By Breach

· Actual breach of a condition

· Anticipatory breach of a condition

Remedies for Breach

Damages

· Purpose: put person in same position as if contract was performed
· Innocent party can recover such damages as flow naturally from the breach and such damages as may have been in the contemplation of the parties when they made the contract

Specific Performance

· Court order to perform the contract where damages would not be sufficient compensation

Rescission/Termination
· Upon breach of condition

Quantum Meruit

· One party terminates contract, the other can claim for work done instead of claiming damages
 Sale of Goods and Supply of Services

(a) Sale of Goods

Introduction

· Sale of Goods Act, 1893 : codifying Act

· Sale of Goods & Supply of Services Act, 1980 : amends and extends sale of goods law

· Ordinary contract rules apply except where inconsistent with express provisions of 1893 Act 

Formation of the Contract
Sale and agreement to sell

· Definition of contract of sale: seller transfers/agrees to transfer property in goods to buyer for a money consideration, called the price (not other goods, services, the discharge of a debt)

· Sale: property is transferred from seller to buyer

· Agreement to sell: future transfer of property

Formalities of the contract
· Contract of sale for €12.70 and upwards is not enforceable unless:

· buyer accepts and receives part of goods, or

· buyer gives something in earnest to bind the contract/makes part payment, or

· memorandum in writing is signed by the party to be charged/his agent

The Price

· Ascertainment of price

· by the contract or

· in a manner agreed under the contract  or 

· by a course of dealing between the parties  or

· if none of above: reasonable price 

Terms Implied under 1893 Act(As Amended by 1980 Act)
Title (S. 12/1893)

· Condition:

· Sale : seller has the right to sell 

· Agreement to sell: seller will have the right to sell when property is to pass

· Warranty: 

· All charges/encumbrances were disclosed pre contract

· Buyer will enjoy quiet possession subject to disclosed charges/ encumbrances

· No exemption except in contracts for international sale of goods

Sale by description/sample and description (S. 13/1893)

· Condition: 

· Sale by description: goods correspond with description 

· Sale by sample and description: bulk of goods must correspond with sample and description   

 O'Regan & Sons v Micro-Bio (Ireland) Ltd. (1980)
· Exemption:

· No exemption where buyer is a consumer 

· Exemption allowed otherwise provided fair and reasonable
· Factors relevant when considering Fair and Reasonable: 

·  Bargaining strength of parties

· Whether buyer received inducement to agree to term

· Buyer’s knowledge of existence of term

· Whether goods were manufactured to special order of buyer
Merchantable quality (S. 14/1893)
· Condition

· Merchantable quality is implied where the seller sells in course of a business except:

· as regards defects specifically drawn to buyer's attention pre contract, or

· if buyer examines goods pre contract, as regards defects which that examination should have revealed

· “Merchantable quality”:  the goods are 

· as fit for the purpose or purposes for which  goods of that kind are commonly bought and 

· as  durable as it is reasonable to expect having  regard to any description applied to them, the price (if relevant) and all the other relevant circumstances

Egan v McSweeney(1956)

· Exemption
· No exemption where buyer is a consumer 

· Exemption allowed otherwise provided fair and reasonable

Fitness for particular purpose (S. 14/1893)

· Condition:

· Goods are reasonably fit for particular purpose where

· seller sells in the course of a business and

· buyer (expressly/impliedly) makes known particular purpose to seller 

except where buyer does not rely/unreasonable for  him to rely, on seller's skill or judgement      

O’Regan & Sons v Micro-Bio (Ireland) Ltd.(1980)
· Exemption: 

· No exemption where buyer is a consumer 
· Exemption allowed otherwise provided fair and reasonable
Sale by sample (S. 15/1893)

· Condition:

· bulk corresponds with sample in quality

· buyer has reasonable opportunity of comparing bulk with sample

· goods are free from  defect rendering them unmerchantable which would not be apparent on a reasonable examination of the sample

· Exemption:

· No exemption where buyer is a consumer 

· Exemption allowed otherwise provided fair and reasonable

Terms Implied under 1980 Act

Implied warranty for spare parts and servicing 

· Adequate after sales service available from seller as per any offer/description/ advertisement by seller for  stated period (or reasonable period if none stated)

· No exemption  

Implied condition on sale of motor vehicles

· At time of delivery (except where buyer is a dealer) it is free from any defect which would render it a danger to the public, including persons travelling in it

· Exemption allowed only where: 

· seller and buyer agree that vehicle is not intended for use in condition in which it is to be delivered to buyer, and

· statement to that effect is signed by both parties and given to buyer prior to/at time of delivery, and

· above agreement is fair and reasonable

Guarantees
· Seller is liable to buyer under Guarantees given by him to buyer unless 

· expressly indicated to contrary when Guarantee is given  or

· seller who is a retailer gives his own guarantee then it is presumed that seller is not liable under the Guarantee

Transfer of Property in Goods
Transfer of property as between buyer and seller

· No transfer of property in unascertained goods until they have become ascertained 
· Property in specific/ascertained goods passes when intended to pass

· Act contains detailed rules for ascertaining intention of parties as to time of passing of property, where the contract is silent on this point

· Rules (1-5) not considered  as passing of property invariably dealt with in contract

Risk passes with property 

· Risk passes with property unless otherwise agreed, whether delivery is made or not except where: 

· Buyer/seller’s fault delays delivery: goods at risk of party in fault as regards any loss which might not have occurred but for such fault  and

· Seller/buyer retains liability of a bailee/ custodier 

Transfer of Title by a Non-Owner
Nemo Dat Rule 

· Where goods are sold by a person who is not the owner the buyer acquires no better title to the goods than the seller had (“Nemo dat quod non habet” rule)

Exceptions to Nemo Dat

· Seller acts as agent/with consent of owner

· Sale by Mercantile Agents (agent whose business is selling goods for others) in the normal course of the business who has possession of goods/documents of title to goods with owner’s consent provided buyer bought in good faith without notice of lack of authority: Folkes v King (1923)
· Estoppel: owner’s conduct  precludes him from denying seller's authority to sell: Central Newbury Car Auctions v Unity Finance (1957)
· Sale under statutory power (eg. Sheriff) or common law power (eg. Finder)

· Sale in market overt (open public market constituted by law/custom), provided 

· the sale was according to the usage of the market (eg. goods of a type sold in the market) and 

· buyer buys in good faith and without  notice of any defect or want of title on part of seller

· Sale under voidable title (eg. goods obtained from the real owner by fraud) and the seller's voidable title has not been avoided at time of sale, then the buyer gets a good title provided the buyer bought in good faith and without notice of  seller’s defect in  title: Lewis v Avery (1972)
· Sale by seller in possession of goods after sale and buyer buys goods in good faith and without notice of  the previous sale, then seller deemed authorised by  owner to sell goods: O’Reilly v Fineman (1942)
· Sale by buyer in possession who is a mercantile agent: any person receiving goods in good faith and without notice of rights of original seller gets good title: Newtons of Wembley v Williams (1965)
Performance of the Contract 
Duties of seller and buyer 

· Seller: deliver goods in accordance with the contract

· Buyer: accept and pay for goods in accordance with the contract   

Payment and Delivery

· Payment by buyer and delivery by seller are concurrent conditions unless otherwise agreed 

Rules as to delivery 

· Look to contract to determine when delivery takes place

· Detailed rules in the Act re place and time of delivery, delivery of wrong quantity and delivery by instalments where contract is silent on these points 

Examination by buyer

· Goods not accepted until buyer has had reasonable chance to examine goods

· Unless otherwise agreed, seller must, on request, afford buyer a reasonable opportunity of examining the goods 
Acceptance 

· Goods deemed accepted when 

· buyer intimates acceptance  to seller, or

· when goods delivered to buyer and he does any act in relation to them which is inconsistent with the ownership of the seller or

· when, without good and sufficient reason, buyer retains goods without intimating rejection to seller

Rights of Unpaid Seller against Goods
Definition of Unpaid Seller

· Entire price not paid or tendered or 

· Bill of exchange/negotiable instrument not paid because of  dishonour or otherwise 
Unpaid sellers rights 

· Lien/withhold delivery : right to retain goods pending payment

· Stoppage in transit: right to retake possession of goods while in transit and retain them until payment where buyer becomes insolvent
· Right of re-sale

· Retention of title clauses (ROT)

· Goods in possession of buyer but property retained to seller: seller has a right to recover possession of those goods

Aluminium Industrie Vaassen v Romalpa Aluminium (1976)
Breach of Contract 
Remedies of Seller
· Action for price 
· Damages for non acceptance

Remedies of the Buyer

· Damages for non delivery 
· Specific performance 
(b) Supply of Services

Implied undertakings (terms) in service contract (1980 Act)

· Terms implied into contract for supply of service where the supplier is acting  in the course of a business:

· Supplier has necessary skill to render the service

· Supplier will supply service with due skill, care and diligence

· Any materials used will be sound and reasonably fit for the purpose for which they are required, and 

· Any goods supplied will be of merchantable quality

Exclusion of Implied Terms

· By express term/usage except where recipient of service deals as  consumer it must be shown that the express term 

· is fair and reasonable and

· has been specifically brought to his attention.
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